
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

ROANOKE DIVISION

IN RE: )
) CHAPTER 13

MIKEL JOE DAVIS and )
DOROTHY ELAINE DAVIS                    )

)
Debtors. ) CASE NO.  05-72683

____________________________________________________________________________

MIKEL JOE DAVIS and )
DOROTHY ELAINE DAVIS                    )

)
Plaintiffs, )

)
v. ) Adversary Proceeding No. 06-07126

)
ABN AMRO MORTGAGE GROUP and  )
FNB SOUTHEAST MORTGAGE )
CORPORATION )

            )
Defendants. )

______________________________________________________________________________

MEMORANDUM OPINION

Mikel Joe Davis, the male Debtor, obtained a residential mortgage loan from FNB

Southeast Mortgage Corporation (hereinafter “FNB”) upon property he owned jointly with his

wife, Dorothy Elaine Davis, the female Debtor.  To secure the repayment of that loan they

executed a deed of trust in favor of FNB, which soon thereafter sold the loan to ABN AMRO

Mortgage Group (hereinafter “ABN AMRO”), which in addition to becoming the owner of the

loan also took over its servicing.  After that sale took place but before Mr. Davis was notified

that such had occurred, Mr. Davis made a mortgage payment to FNB.  Rather than simply

forward that payment to ABN AMRO, however, FNB a number of weeks later refunded the loan
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1 This Rule is made applicable to adversary proceedings in bankruptcy by Bankruptcy
Rule 7012(b).  A Rule 12(c) motion is referred to in the Rule as a “Motion for Judgment on the
Pleadings.”

2

payment to Mr. Davis with no instructions as to what he should do with it or any explanation

other than that it was for an overpayment on the loan.  Unfortunately he did not then send the

payment to ABN AMRO himself or make any inquiry as to why the refund had been made. 

There is no evidence before the Court as to what Mr. Davis understood about the refund which

had been made to him or why he did not send it along to ABN AMRO.  From that bad beginning,

things only got worse with a continuing history of the loan being a month delinquent, the

eventual referral of the loan for foreclosure, advertising the property for foreclosure and the

eventual filing by the Debtors of a Chapter 13 petition in this Court to try and save their home. 

This adversary proceeding constitutes the Debtors’ attempt to hold FNB and ABN AMRO to

account for the alleged mishandling of the plaintiffs’ residential mortgage loan, which they

allege caused them both financial and emotional injury and was the precipitating cause of their

bankruptcy filing.  The Amended Complaint consists of three counts, the first asserting breach of

contract by both defendants, the second claiming negligence on the part of ABN AMRO, and the

third alleging breach of fiduciary duty by both defendants.  The specific matters presently before

the Court are ABN AMRO’s Rule 12(c) “Motion to Dismiss Counts II and III of Plaintiff’s [sic]

Amended Complaint,”1 such defendant’s separate Motion for Summary Judgment against Mrs.

Davis on the basis that she was not a party to the loan, but only to the deed of trust securing the

 loan, and she remains a co-owner of the property because no completed foreclosure occurred,
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2 The grounds asserted in FNB’s Motion are the alleged absence of any common law duty
owed by it to either of the parties, the fact that Mrs. Davis was not a party to the loan itself, the
alleged absence of any fiduciary duty owed to either Mr. or Mrs. Davis, the denial that any
negligence or fault on its part proximately caused the injuries claimed by the Debtors, and the
failure to mention any claim specifically against FNB in the Debtors’ bankruptcy schedules.

3 Discovery has established that while both Mr. and Mrs. Davis signed the deed of trust,
only Mr. Davis was a party to the note.

3

and FNB’s Motion for Summary Judgment against both plaintiffs as to all counts.2  This Court

previously dealt with ABN AMRO’s Motion to Dismiss the original Complaint, which it

partially granted and partially denied in its Memorandum Decision and Order of March 15, 2007. 

Counsel for the parties have filed memoranda supporting their respective Motions and opposition

to same and the Motions are ready for decision.  For the reasons noted below, the Court will

grant both of ABN AMRO’s Motions and will grant FNB’s Motion except only with respect to

Mr. Davis as to Count I of the Amended Complaint.  The end result of these rulings will be that

this adversary proceeding will continue only as to the contractual claims of Mr. Davis under

Count I of the Amended Complaint against both defendants.

FACTUAL ALLEGATIONS 

On or about November 14, 2002, Mr. and Mrs. Davis3, the Debtors and the

plaintiffs in this proceeding, entered into a mortgage transaction involving a note and deed of

trust with defendant FNB.  Within days thereafter, specifically on November 22nd, FNB sold

both the loan and its servicing to defendant ABN AMRO, although the Davises were not

apprised of that fact until on or about January 17, 2003, when they received a letter dated

January 7 to such effect.  Because they had not been made aware of such transfer earlier, they
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4   ABN AMRO asserts in its rebuttal brief that the foreclosure sale was stopped by ABN
AMRO on July 7, 2005 and not by the plaintiffs filing for bankruptcy on July 13, 2005.  

4

made the mortgage payment due January 1 to FNB.  FNB did not forward this payment to ABN

AMRO in a timely manner.  In fact discovery has revealed that FNB did not ever forward the

initial loan payment to ABN AMRO but refunded the payment by means of its check dated

February 27, 2003 which it sent to Mr. Davis but without any explanation for its basis or what he

should do with it.  Although the plaintiffs at all times had required insurance coverage in force,

ABN AMRO claimed that it did not have proof of such insurance coverage and therefore “force

placed” separate coverage to protect it from the possibility of uninsured casualty loss.  This

action was despite the fact, according to the Amended Complaint, that both an annual premium

for such insurance had been paid at settlement and that payments for eleven additional months of

premium for such insurance were paid out of settlement into the escrow account.  There ensued,

according to the allegations contained in the Amended Complaint, a continuing and very

frustrating series of exchanges in which ABN AMRO claimed that all required payments had not

been made or proof of insurance coverage provided and demanded payment for the “force

placed” insurance and assessed late payment charges, and the Debtors repeatedly but to no avail

supplied the documentation necessary to establish that such contentions were inaccurate. 

Ultimately ABN AMRO decided to foreclose, refused to accept and actually returned to Mr.

Davis two mortgage payments, and referred the account to legal counsel for the purpose of

foreclosure.  Their home was advertised for sale by foreclosure and the Davises were ultimately

forced to file a petition in this court to halt that process.4  They allege that these events were so

stressful that they are entitled to $100,000 in damages for their “pain, suffering and mental
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5  Paragraph # LI of the Amended Complaint.
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anguish such as to place their marriage in jeopardy.”5

The plaintiffs make, among many others, the following specific allegations

regarding FNB and ABN AMRO in the Amended Complaint: 

XXXV.  Your Plaintiffs allege that pursuant to the terms of the
aforesaid note and Deed of Trust the Plaintiffs prior to the Notice
of Foreclosure had made all required payments in a timely manner.

XXXVI.  Your Plaintiffs allege that the Defendants and both of
them overcharged them, failed to correctly apply payments made[.]
[sic] .  . .

XLVIII.  The Defendants [sic] ABN-AMRO owed the Plaintiffs
and both of them a duty of care in handling and processing of the
escrow accounts and payments of the Plaintiffs. 

XLIX.  The Defendants [sic] ABN-AMRO  failed to exercise the
degree of care required of a lending institution in handling of the
Plaintiffs [sic] accounts and payments.

L.  As a direct and proximate result of the Defendants [sic]
ABN-AMRO negligent and indifferent handling of the payments
of the Plaintiffs and both of them they have suffered financial loss
amounting to approximately $125,400.00 (One Hundred Twenty
Five Thousand Four Hundred Dollars)[.][sic] . . .  

LI.  As a direct and proximate result of the Defendants [sic] ABN -
AMRO’s negligent and indifferent handling of the payments of the
Plaintiffs and both of them, the Plaintiffs have suffered pain,
suffering and mental anguish such as to place their marriage in
jeopardy for which they should be compensated in the amount of
$100,000. (One Hundred Thousand Dollars). . . . 

LIII.  The Plaintiff’s [sic] allege the Defendant’s [sic] ABN-
AMRO and FNB Southeast violated there [sic] fiduciary duties as
escrow agents by failing to 1.) maintain accurate records as to
entities to be paid from the amounts held in escrow, 2.) Failing to
maintain said funds in separate accounts, 3.) Failing to make
accurate payments in a timely manner as directed. . . . 
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LV.  As a direct and proximate result of said breach of fiduciary
duty the Plaintiffs have suffered monetary losses up to $57,500.00
(Fifty Seven thousand Five Hundred Dollars)[.][sic] 

In its Motion for Summary Judgment, ABN AMRO notes that the plaintiffs have

admitted the following facts:  that the loan with ABN AMRO is solely in the name of Mr. Davis;

that Mrs. Davis’s name is not on the mortgage loan; that only Mr. Davis executed the November

14, 2002 note and signed the loan closing documents; Mrs. Davis signed only the November 14,

2002 deed of trust; that as of November 1, 2007, Mr. and Mrs. Davis are still the owners of

record of the property; and that the property secured by the deed of trust has not been foreclosed

upon.  

This Court will include in its Findings of Fact the contractual provisions

contained in the note signed by Mr. Davis and the deed of trust signed by both Mr. and Mrs.

Davis.  Copies of these two documents are attached as exhibits to this opinion and are hereby

incorporated by reference.  The only provision of the note imposing any express obligation upon

its holder is with respect to the borrower’s right to prepay, which is not material to the facts of

the dispute before the Court.  While the provisions of the note are quite succinct, those of the

deed of trust are extensive and detailed.  The Court makes specific reference to the following

provisions of such deed of trust:  the definition of Mr. Davis as the “Borrower” and FNB as

“Lender” along with its address, both on page 2; the second paragraph of section 1 of the

Uniform Covenants, dealing with the making of payments on the loan, on page 4; and the

following other Uniform Covenants contained in sections # 2 (“Application of Payments or

Proceeds,” pages 4 and 5), # 3 (“Funds for Escrow Items,” pages 5 and 6), # 13 (“Joint and

Several Liability; Co-Signers; Successors and Assigns Bound,” 1st paragraph, page 10), # 16
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(“Governing Law; Severability; Rules of Construction,” page 11), and # 20 (“Sale of Note;

Change of Loan Servicer; Notice of Grievance,” page 12); and # 22 (“Acceleration; Remedies,”

page 13) under Non-Uniform Covenants of such document. 

CONCLUSIONS OF LAW

This Court has jurisdiction of this proceeding by virtue of the provisions of        

28 U.S.C. §§ 1334(a) and 157(a) and the delegation made to this Court by Order from the

District Court on July 24, 1984.  It is clear that both the Debtors’ residential property and this

claimed pre-petition cause of action are assets of the bankruptcy estate and that the resolution of

this dispute between the mortgagors and the mortgagee will  “affect” such estate.  See Pacor,

Inc. v. Higgins, 743 F.2d 984, 995 (3d Cir. 1984); Humboldt Express, Inc. v. Wise Co. (In re

Apex Express Corp., 190 F.3d 624, 632 (4th Cir. 1999); 1 Collier on Bankruptcy ¶ 3.01[4][c][ii]

at pp. 3-24 and -26 (Alan N. Resnick & Henry J. Sommer eds., 15th ed. rev).  The plaintiffs

allege that this adversary proceeding is a “core” bankruptcy matter within the contemplation of

11 U.S.C. § 157(b)(2).  ABN AMRO states that it is without sufficient information or knowledge

to admit or deny the allegation that this is a core proceeding and, therefore, denies such

allegation.  FNB denies that the alleged causes of action set forth in the Amended Complaint

constitute core proceedings as the causes of action and claims arose prior to the filing of the

bankruptcy petition.  However, FNB consents to the entry of a final order by the bankruptcy

judge.  While not all actions brought by bankruptcy debtors attempting to pursue purported pre-

petition claims are “core” bankruptcy proceedings, see Humbolt Express, 190 F.3d at 630-33, the

Court concludes that it is not necessary at this point to reach a conclusion as to whether this

Case 06-07126    Doc 82    Filed 02/22/08    Entered 02/22/08 15:48:59    Desc Main
 Document      Page 7 of 42



8

particular dispute is “core” or “non-core” because the questions before the Court are purely ones

of law, namely, whether the factual allegations made in the Amended Complaint, as modified by

the undisputed facts revealed during the process of discovery, are sufficient to present triable

causes of action against the defendants or either of them in this adversary proceeding.  See id. at

630.

The purported causes of action asserted in the Amended Complaint are matters of

applicable state law and have no basis in federal law.  The applicable state law is that of Virginia

because the plaintiffs live in Virginia, the loan was made in Virginia upon real estate located in

Virginia, and the deed of trust securing the loan expressly provides in section 16 that the

governing state law is “the law of the jurisdiction in which the Property is located.” 

Accordingly, this Court will be guided by decisions of the Supreme Court of Virginia and federal

court decisions applying Virginia law.

ABN AMRO’S RULE 12(c) MOTION TO DISMISS COUNTS II AND III

Under Federal Rule of Civil Procedure 12(c), made applicable to adversary

proceedings by Bankruptcy Rule 7012(b), “[a]fter the pleadings are closed . . . a party may move

for judgment on the pleadings.”  In considering a motion for judgment on the pleadings under

Rule 12(c), the facts presented in the pleadings and the inferences drawn therefrom must be

viewed in the light most favorable to the non-moving party.  Edwards v. City of Goldsboro, 178

F.3d 231, 248 (4th Cir. 1999).  Dismissal is inappropriate unless it is clear that the non-moving

party can prove no facts sufficient to support the claims for relief.  Id. at 244.    
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In its Rule 12(c) Motion, ABN AMRO argues that none of the claims made in the

Amended Complaint arise from anything other than a breach of contractual terms of the

mortgage loan and that, absent the mortgage loan, ABN AMRO owes no duty to Mr. Davis. 

Additionally, ABN AMRO states that because the relationship between Mr. Davis and ABN

AMRO is one of debtor/creditor, ABN AMRO owes no fiduciary duty to the plaintiffs and only a

contractual duty to Mr. Davis under Broaddus v. Gresham, 181 Va. 725, 26 S.E.2d 33 (1943). 

Taking the allegations made in the Amended Complaint as true, ABN AMRO asserts that Mr.

Davis can only proceed with a breach of contract claim and not, as a matter of law, proceed

against ABN AMRO under theories of negligence or breach of fiduciary duty.  Therefore, ABN

AMRO requests that the Court dismiss Counts II and III of the Amended Complaint. 

Count II alleging negligence follows Count I alleging breach of contract.  ABN

AMRO urges that the second count simply alleges a negligent breach of a contractual duty and

therefore does not set forth a valid cause of action.  It is certainly true that as a general

proposition there is no cause of action under Virginia law for negligent breach of contract.  If the

duty allegedly breached is purely one of contract, no cause of action exists for negligent breach

of that contractual duty.  See Umstead v. Chase Manhattan Mortgage Corp., 2005 U.S. Dist.

LEXIS 42500, *10 (W.D. Va. 2005); Holles v. Sunrise Terrace, Inc., 257 Va. 131, 136, 509

S.E.2d 494, 497 (1999); Richmond Metro. Auth. v. McDevitt Street Bovis, Inc., 256 Va. 553, 558,

507 S.E.2d 344, 347 (1998).  As the Supreme Court of Virginia stated in Holles, “[t]o establish a

cause of action for negligence, the duty alleged to have been tortiously breached must be a

common law duty, not a duty arising between the parties solely by virtue of a contract.”  509

S.E.2d at 497.  Whether such a common law duty is owed is a question of law.  Id.  Holles dealt
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with a claim of a nursing home resident who was injured as a result of the criminal conduct of a

stranger and the defendant provided management services to the plaintiff’s landlord.  The Court

held that there was no “special relationship” between the plaintiff and the defendant which

imposed any common law duty upon such defendant.  Id. at 498.  The Holles decision followed

earlier decisions of the Court which had held that no “special relationship” existed between a

landlord and a tenant which imposed upon the former a duty to protect against the foreseeable

risk of criminal conduct of others.  Klingbeil Management Group Co. v. Vito, 233 Va. 445, 447-

48, 357 S.E.2d 200, 210 (1987); Gulf Reston, Inc. v. Rodgers, 215 Va. 155, 158, 207 S.E.2d 841,

844 (1974).  A very recent decision from the Supreme Court of Virginia, Augusta Mut. Ins. Co.

v. Mason, 274 Va. 199, 645 S.E.2d 290 (2007), has provided clarification as to under what

circumstances an independent common law duty exists outside of a contract when the

relationship between the parties originates in that contract.  In Augusta Mutual, the Court dealt

with the issue of the legal sufficiency of an insurance company’s pleading in a third party action

for damages arising out of an insurance agent’s allegedly fraudulent misrepresentations

regarding the condition of a home that the insurance company agreed to insure.  The Court held

that, because the “only duties allegedly violated by the agent emanate exclusively from the

parties’ preexisting contractual relationship,” the insurance company failed to properly state

claims for fraud in the inducement or breach of fiduciary duty.  Id., 645 S.E.2d at 291. The duties

that the agent allegedly violated by making fraudulent representations about the condition of the

home arose solely by virtue of the Agency Agreement between the insurance company and the

agent, which specifically required due diligence on the part of the agent.  The Court also held

that but for the existence of the Agency Agreement, the agent would not have owed any
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fiduciary duty to Augusta Mutual.  “That certain of those fiduciary duties arose by implication

does not alter the result.”  Id. at 295.  “The law of torts provides redress only for the violation of

certain common law and statutory duties involving the safety of persons and property, which are

imposed to protect the broad interests of society.”  Filak v. George, 267 Va. 612, 618, 594

S.E.2d 610, 613 (2004).   As any fiduciary duty allegedly breached existed solely because of the

contractual relationship between Augusta Mutual and the agent and its employee, Augusta

Mutual failed to assert a valid claim for breach of fiduciary duties.   

In the case before this Court the alleged injury is not one of physical injury to the

plaintiffs or to their property, but is two-fold in nature, a personal injury in the nature of

emotional distress claimed to have resulted from ABN AMRO’s alleged knowingly wrongful

attempted foreclosure of their residence, as well as a breach of their contractual and other legal

rights with resulting injury to their economic interests.  The relationship created between FNB

and the Davises was clearly one of contract and ABN AMRO is the assignee of the interests of

FNB in such contract.  The complaints against FNB relate to its failure to provide timely notice of

its sale of the loan to ABN AMRO, its failure to forward the mortgage payment to the assignee,

and its rather tardy refund of the first payment sent to FNB with no explanation of the reason for

doing so or the need to send the payment on to ABN AMRO.  The acts complained of attributable

to ABN AMRO do not relate to any actions by it as mortgagee as such but rather to its actions as

servicer of the mortgage loan and its referral of the loan for foreclosure.  There would be no

difference in the nature of the wrong allegedly done to the mortgagors by ABN AMRO if it had

simply served as the servicer of the loan for FNB and had recklessly mishandled the account.  The

plaintiffs have not cited to this Court any authority that a mortgage loan servicer has any common
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law duty to the mortgagor to use even the slightest duty of care in the performance of its business

operations so that mortgagors’ loan payments are properly credited, their payments into escrow

accounts are properly credited and disbursed to the relevant tax authorities and insurance

companies, and their loans are not referred for foreclosure even though the mortgagors have

“made all required payments in a timely manner.”  Amended Complaint, ¶ XXXV.  The plaintiffs

specifically allege that ABN AMRO did owe them “a duty of care in handling and processing of

the escrow accounts and payments of the Plaintiffs,” ¶ XLVIII, and that such defendant “failed to

exercise the degree of care required of a lending institution” in the handling of their transactions,

¶ XLIX.  The potential for harm to mortgagors whose residential mortgage loan is wrongfully

referred for foreclosure even though their loan is not in default seems self-evident.  That the

degree of harm from a completed wrongful foreclosure might well exceed any purely contractual

measure of damages resulting from such an act also seems evident.  Nevertheless, the test is not

the degree of potential harm to the mortgagors, but whether the mortgagee and loan servicer owed

them any common law duty which would authorize damages beyond a purely contractual

measure.  The Court applies the same standard under Rule 12(c) as it applies under a motion

pursuant to Rule 12(b)(6).  This Court may not dismiss a complaint under Rule 12(b)(6) (F.R.B.P.

7012(b)(6)) “unless it appears beyond doubt that the plaintiff can prove no set of facts in support

of his claim which would entitle him to relief.”  Barksdale v. Nationwide Mut. Ins. Co., 2007 WL

200955 at *1 (W.D. Va. 2007) and Umstead, 2005 U.S. Dist. LEXIS 42500 at *4, both quoting

Conley v. Gibson, 355 U.S. 41, 45-46 (1957).  After mature consideration the Court concludes

that, under the factual allegations and the undisputed facts, the plaintiffs for the reasons noted in

this decision will not be able to establish that either FNB or ABN AMRO was subject to any
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common law duty or any fiduciary duty owed to either Mr. or Mrs. Davis with respect to their

loan servicing operations.

The plaintiffs assert in their memorandum in opposition that the defendants owed

them a duty of care, outside of the contract, in three respects:  First, the defendants had a duty to

maintain proper records and give proper credits to payments made.  Second, after having been

notified of a disputed claim as to application of payments, they owed the plaintiffs a duty of due

diligence to investigate their claims and to take no action against the plaintiffs while such

investigation was being conducted.  Third, and most importantly according to the plaintiffs, they

owed the plaintiffs a fiduciary duty as escrow agents in the handling of funds that did not belong

to them.  ABN AMRO relies on Broaddus6 for the proposition that there is no fiduciary duty

owed in the debtor/creditor relationship.  Because the relation between Mr. Davis and ABN

AMRO arises out of a mortgage loan and is one of debtor/creditor, ABN AMRO asserts that it

owes no fiduciary duty to Mr. Davis and owes no duty to Mrs. Davis as the loan is solely in the

name of Mr. Davis.
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The problem with the plaintiffs’ assertion that these loan servicing responsibilities

imposed any common law duties under Virginia law, however, is that a review of the provisions

of the deed of trust makes clear that the mutual rights and responsibilities of the parties regarding

these matters were spelled out in that document.  In that deed of trust the borrowers agreed to a

detailed contract governing the making of payments, their application, the making, handling and

disposition of escrow funds, the possibility of sale of the loan by the original lender and the

servicing of the loan, the rules governing responsibility to any co-signer of the deed of trust who

was not also an obligor on the note, governing law, default and foreclosure.  All of the complaints

made by the Debtors concern alleged negligent or other wrongful performance of responsibilities

which would not exist independent of the mortgage loan.

Furthermore, there is no suggestion that the plaintiffs had any basis to place any

special trust or confidence in FNB as their lender or any assignee or servicing agent of same. 

Absent such a showing or a relationship recognized by Virginia law to imply such a position of

trust and confidence, such as attorney and client, guardian and ward, and principal and agent,

there is no basis under such law to impose any fiduciary duty upon either FNB or ABN AMRO

owed to mortgage loan obligors. “A fiduciary relationship exists in all cases when special

confidence has been reposed in one who in equity and good conscience is bound to act in good

faith and with due regard for the interests of the one reposing the confidence.”  H-B Ltd. P’ship v.

Wimmer, 220 Va. 176, 179, 257 S.E.2d 770, 773 (1979).  The plaintiffs have not cited to the

Court any authority, and for its part the Court has found none, holding that there exists under

Virginia law any fiduciary duty owed by a residential mortgagee or residential mortgage loan

servicer to either the loan obligors or the mortgagees.
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While there may be very good policy reasons for the law to impose a duty of care

upon mortgage loan servicers in light of the importance of home ownership in the national

economy and the effect upon ordinary citizens of mishandled servicing of  mortgage loans, it is

not the responsibility or prerogative of this Court to give birth to such a duty.  That prerogative

belongs to Congress and the state legislatures.  If any additional regulation or legal duty in this

important area of our national life is warranted, that decision should be made by the legislative

branch of the government, which is best equipped to weigh the competing public policy concerns

and interests and make the appropriate decision thereon.

For the reasons set forth, the Court grants ABN AMRO’s Motion to Dismiss as to

Counts II and III. 

ABN AMRO’S MOTION FOR SUMMARY JUDGMENT AGAINST 
PLAINTIFF DOROTHY ELAINE DAVIS

A motion for summary judgment made pursuant to Federal Rule of Civil

Procedure 56 is applicable to adversary proceedings in bankruptcy by virtue of Bankruptcy Rule

7056.  Rule 56 provides that such a motion can be granted only if the court is persuaded by the

evidence produced before it “that there is no genuine issue of material fact and that the moving

party is entitled to judgment as a matter of law.”  The standards under which courts consider

motions for summary judgment are well established.  Upon a motion for summary judgment, a

court must view the facts, and any inferences to be drawn from those facts, in the light most

favorable to the non-moving party.  Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S.

574, 587-88 (1986).  A genuine issue of fact exists “if the evidence is such that a reasonable jury
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could return a verdict for the non-moving party.”  Anderson v. Liberty Lobby, Inc., 477 U.S. 242,

250 (1986). 

Both defendants seek the entry of summary judgment in their favor against Mrs.

Davis on the basis that she has never been a party to the note and her property interests in the

residence remain unaffected as foreclosure was never completed and she remains a joint owner of

the property with her husband.  It is undisputed at this point that Mrs. Davis is not a co-signer of

the note and that her contractual obligations and rights flow from the deed of trust, which she did

co-sign, and her joint ownership with Mr. Davis of the residential property securing the mortgage

loan.  Accordingly, to the extent that the matters complained of by the Debtors are simply

breaches of the loan contract, that is the note, the defendants’ position seems entirely justified. 

The plaintiffs have alleged that they were parties to the mortgage loan transaction, not that Mr.

Davis was a party and Mrs. Davis was an intended third party beneficiary of the contract.  The

deed of trust expressly provides in section 13 that “any Borrower who co-signs this Security

Instrument but does not execute the Note (a “co-signer”): (a) is co-signing the Security

Instrument only to mortgage, grant and convey the co-signer’s interest in the Property under the

terms of this Security Instrument,” is not personally obligated to pay any amount to the lender,

and consents to any modification or extension of the loan as the lender and the borrower may

agree without such co-signer’s consent.  The only contractual right accorded to a co-signer of the

note who is not also a party to the note appears to be in the second paragraph of section # 22

(“Acceleration; Remedies”) as follows:

If Lender invokes the power of sale, Lender or Trustee shall give to
Borrower, the owner of the Property, and all other persons, notice of
sale as required by Applicable Law.
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The claim asserted by Mrs. Davis, however, has nothing to do with any failure of notice to her of

the foreclosure sale, but rather of the events which preceded ABN AMRO’s decision to call the

loan and request the trustees under the deed of trust to foreclose.  To the extent, if any, that such a

decision was a breach of any contractual duty owed to Mr. Davis, it breached no contractual duty

owing to Mrs. Davis.

ABN AMRO further asserts that it owes no duty to Mr. Davis absent the mortgage

loan.  Therefore, ABN AMRO owes no duty to Mrs. Davis as the loan was not in her name.  As

ABN AMRO does not owe a common law duty of care to the plaintiffs, ABN AMRO could not

have been negligent with respect to Mrs. Davis.  Additionally, as the relation between Mr. Davis

and ABN AMRO arises out of a mortgage loan and is one of debtor/creditor, ABN AMRO 

asserts that it owes no fiduciary duty to either of the plaintiffs.  Therefore, ABN AMRO states

that Mrs. Davis cannot recover damages against ABN AMRO under a theory of negligence or

breach of fiduciary duty and Counts II and III of the Amended Complaint should be dismissed. 

These assertions have been discussed and ruled upon in the previous section regarding ABN

AMRO’s Motion to Dismiss.  For the reasons set forth, the Court grants ABN AMRO’s Motion

for Summary Judgment as to Mrs. Davis. 

FNB’S MOTION FOR SUMMARY JUDGMENT

FNB also moves for summary judgment against the plaintiffs on the grounds that

the plaintiffs’ claims, if any, arise solely out of a contractual relationship with FNB pursuant to a

mortgage loan.  Therefore, any duty owed by FNB was limited to the terms of the loan.  As

Dorothy Elaine Davis was not a party to the note, she cannot seek damages from FNB for breach
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of any alleged duty predicated upon the note.  The plaintiffs made no allegation of breach of the

terms of the deed of trust.  The plaintiffs assert in response that all of their payments were

processed one month late by ABN AMRO and that these late payments were the direct result of

FNB’s negligent behavior and relate directly back to failure of FNB to properly credit the

plaintiffs’ January 2003 payment.  FNB further asserts that the plaintiffs’ breach of contract and

negligence claims against it7 fail because no common law duty exists between the plaintiffs and

FNB, there is no evidence of a breach of any contractual duty and for lack of causation.  FNB

refunded the initial payment to Mr. Davis; Mr. Davis did not tender that payment to ABN

AMRO.  FNB asserts that the note was shortly thereafter brought current and remained current

until December 2004.  In excess of two years after the origination of the note, the plaintiffs

experienced financial difficulties causing Mr. Davis to default.  Even if FNB breached a duty with

respect to the initial payment, the breach – over 2 years prior to the events causing the default –

could not be the proximate cause of the claimed damages.  As no fiduciary relationship existed

between the plaintiffs and FNB, the latter asserts that the claim for any breach of such duty must

also fail.  The plaintiffs respond that the escrow payments were for the benefit of both the

plaintiffs and the banks; therefore a fiduciary duty did exist.  These assertions likewise have been

discussed and ruled upon in the previous sections regarding ABN AMRO’s Motion to Dismiss

and Motion for Summary Judgment.
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Finally, FNB asserts that all claims asserted against FNB are barred because the

plaintiffs failed to disclose or list any potential claim against FNB as an asset in their Chapter 13

Petition, Statement of Financial Affairs, Schedules or Plan.  While the plaintiffs did disclose the

claims against ABN AMRO, FNB and ABN AMRO are separate and distinct legal entities and

the mere disclosure of claim against ABN AMRO cannot constitute disclosure of a claim against

FNB.  In support of its position, FNB relies on Monroe County Oil Co., Inc. v. Amoco Oil Co., 75

B.R. 158, 162 (S.D. Ind. 1987): “It is well settled that ‘[w]hen a debtor fails to disclose claims

that it has during the bankruptcy proceedings, it is equitably estopped from bringing the claims

after the approval of the plan of reorganization.’”  Relying on Eubanks v. Federal Deposit Ins.

Corp., 977 F.2d 166, 174 (5th Cir. 1992); In re Walker, 198 B.R. 476 (Bankr. E.D. Va. 1996); and

Engh v. Wells Fargo Home Mortg. (In re Engh), No. 04-00128, 2007 Bankr. LEXIS 2994 (Bankr.

D. S.C. 2007); FNB asserts that debtors are barred from bringing a lawsuit that was not disclosed

as an asset of the bankruptcy estate.  The plaintiffs, however, assert that the disclosure made by

them contained adequate information under 11 U.S.C. § 1125(a) such as to enable the holders of

claims to make an informed judgment about the plan and that both ABN AMRO and FNB had

clear notice of these claims.  Therefore, their claims against FNB should not be barred.  

11 U.S.C. § 521(a)(1) provides that the debtor shall file a list of creditors, and

unless the court orders otherwise, a schedule of assets and liabilities and a statement of financial

affairs, among other documents.  The Code and Rules impose an “express, affirmative duty to

disclose all assets, including contingent and unliquidated claims.”  Browning Mfg. v. Mims (In re

Coastal Plains, Inc.), 179 F.3d 197, 207-08 (5th Cir. 1999).  A debtor is required to disclose all

potential causes of action.  Youngblood Group v. Lufkin Fed. Sav. & Loan Ass’n, 932 F. Supp.
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859, 867 (E.D. Tex. 1996).  A debtor may be judicially estopped from asserting a claim that was

not listed in his schedules.  Invoking the doctrine of judicial estoppel, “courts have prohibited

litigants from ‘playing “fast and loose,”’ . . . or ‘blow(ing) hot and cold,’ by barring them from

taking inconsistent positions during the course of litigation.”  United Virginia Bank/Seaboard

Nat. v. B. F. Saul Real Estate Inv. Trust, 641 F.2d 185, 190 (4th Cir. 1981).  The rationale for

decisions invoking judicial estoppel to prevent a debtor who failed to disclose a claim from later

asserting that claim “is that the integrity of the bankruptcy system depends on full and honest

disclosure by debtors of all of their assets.  The courts will not permit a debtor to obtain relief

from the bankruptcy court by representing that no claims exist and then subsequently to assert

those claims for his own benefit in a separate proceeding.”  Rosenshein v. Kleban, 918 F. Supp.

98, 104 (S.D.N.Y.1996)  

In Monroe County, the court held that the doctrine of equitable estoppel barred the

debtor from asserting the claims brought in its amended complaint.  The court noted that all of the

claims were in existence during the bankruptcy proceedings, yet the debtor did not disclose any of

the claims in its bankruptcy petition, plan of reorganization or disclosure statement.  

Equitable estoppel may arise when a party is silent though it had an
opportunity to speak and an imperative duty to do so. . . .  In a Chapter
11 bankruptcy proceeding, the debtor must file a disclosure statement
which contains “adequate information.” 11 U.S.C. § 1125(b).  Among
other things, the debtor must disclose any “litigation likely to arise in
a nonbankruptcy context.”    

75 B.R. at 162.  Although the debtor stated in its plan of reorganization that it retained “all causes

of action it may have under the United States Bankruptcy Code,” it made no reference to

litigation likely to arise in a nonbankruptcy context.  The court held that “[w]hen a debtor fails to

disclose claims that it has during the bankruptcy proceedings, it is equitably estopped from
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bringing the claims after the approval of the plan of reorganization.” Id. 

The court in Eubanks held that the debtor’s claims against a lender, brought in 

state court and removed to federal district court, were barred by the doctrine of res judicata as the

claims were not listed on a schedule of assets, disclosure statement or brought to the attention of

the bankruptcy court at any time.  The court found that the debtor knew of the claims prior to

confirmation of his plan, “yet failed to bring the claims, perhaps the most significant assets of his

estate, to the attention of the bankruptcy court or the creditors as mandated by the Bankruptcy

Code and Rules.”  Eubanks, 977 F.2d at 174.  The court held that the order confirming the plan

was res judicata of the instant claims and the claims were barred.   

In Walker, an individual debtor filed a voluntary petition under Chapter 11 and an

amended plan was confirmed.  Over two years after confirmation of the plan, a motion for

judgment was filed by a general partnership, the debtor and other related parties seeking damages

against NationsBank based on events that took place prior to the filing of the debtor’s petition. 

Based on Monroe County and Eubanks, the court noted in a footnote that the debtor admitted that

he lacked standing to pursue the state court litigation against NationsBank, formerly Sovran

Bank, because he did not disclose any potential causes of action against the banks during the

pendency of his bankruptcy case.  The debtor conceded that confirmation of a Chapter 11 plan

serves to bar the institution of any suit based upon pre-petition events when the debtor does not

disclose the potential cause of action.  In re Walker, 198 B.R. 476 n.3 (Bankr. E.D. Va. 1996).

The Court is not persuaded by FNB's affirmative defense or plea in bar that the

Debtors failed to disclose the claim against it in their schedules.  The Debtors did fail to disclose

any claim or potential cause of action against FNB in their petition, statement of financial affairs,
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schedules or plan.  However, the Debtors did list the litigation claim against ABN AMRO, against

which most of their allegations are made, on Schedule B as “Breach of Contract lawsuit against

ANB-AMRO.”  There are two main aspects of this estoppel defense: a debtor should not be able

to enforce a pre-petition litigation claim for his own post-petition benefit when he has concealed

the existence of the claim from the bankruptcy trustee, and a debtor should be prevented from

taking inconsistent positions in judicial proceedings as to the existence or non-existence of a pre-

petition enforceable claim.  Neither are applicable here.  The general claim was disclosed even

though one of the defendants was not mentioned and no assertion has even been advanced by

FNB that the debtors were attempting to conceal the claim from the bankruptcy trustee.  Indeed,

the claim has been brought in an adversary proceeding in the bankruptcy court, which is about as

clear evidence as one might imagine that there was no intent to conceal anything from any party

in interest in the bankruptcy case.  Accordingly, the Court is satisfied that the facts of this case do

not raise any equitable estoppel against the assertion of whatever claims may exist as a result of

this mortgage loan against FNB as well as ABN AMRO.  Neither do they suggest any effort by

the Debtors to conceal any relevant information from their creditors or the bankruptcy trustee. 

This defense is wholly without merit.

For the reasons set forth in the previous sections regarding ABN AMRO’s Motion

to Dismiss and Motion for Summary Judgment, the Court grants FNB’s Motion for Summary

Judgment, except only with respect to Mr. Davis as to Count I of the Amended Complaint.   

CONCLUSION
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For the reasons stated above, the Court by its separate order will grant both of

ABN AMRO’s Motions and will grant FNB’s Motion except only with respect to Mr. Davis as to

Count I of the Amended Complaint.  

This 22nd day of February, 2008.

____________________________________
UNITED STATES BANKRUPTCY JUDGE
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